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(according to Abu Hanifa) but not upon the alien.25 This also is
the opinion of Mohammad with respect to an infidel subject, where
he is guilty of whoredom with a female alien; but if an alien be guilty
of whoredom with a female infidel subject, in this case he holds that
there is no punishment for either party. There is also an opinion
recorded from Abu Yousuf to this effect; but he afterwards delivered
another opinion, that punishment is incurred by all the parties
concerned; both by the alien, and the female infidel subject, and
also by the male infidel subject and the female alien.25

(11)   AuzaPs Doctrine:

The question is whether a Musta'min, a non-Muslim who
enters Islamic territory under safe conduct is liable to hadd
punishments for crimes committed in Islamic territory.

Auzai was influenced by the material consideration of whether
the crime, adultery, was committed in public or not, which made
his opinion inconsistence. The Iraqians from Abu Hanifa onwards
showed a higher degree of technical legal reasoning by raising the
question of the competence of jurisdiction; Abu Hanifa with Abu
Yousuf and his other followers answered the question in the negative,
and Ibne Abi Laila, who had formerly held the opposite opinion,
joined them later.26 Shafai made explicit the systematic distinction
between religious sanction and civil rights (hudud-ullah and huquq-
ul-adamiyin), distinction which was incipient in Auzais Doctrine, and
was certainly in the mind of Abu Hanifa. He stands on narrower
systematic ground than Abu Hanifa and Abu Yousuf, being
concerned exclusively with the validity of the safe conduct and with
what is covered by it, and not with the wider issue of jurisdiction.
Shafai's Doctrine is, therefore, less technically legal than that of the
Iraqians, but combines considerations of Islamic public policy with
systematic consistency.
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